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ENVIRONMENTAL PROTECTION
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40 CFR Part 63
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RIN 2060-AD06

Hazardous Air Pollutants: Regulations

Governing Constructed or
Reconstructed Major Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is promulgating
regulations implementing certain
provisions in section 112(g) of the Clean
Air Act as amended in 1990 (1990
Amendments). Section 112(g) applies to
the owner or operator of a constructed,
reconstructed, or modified major source
of hazardous air pollutants (HAP). After
the effective date of this rule, all owners
or operators of major sources that are
constructed or reconstructed will be
required to install maximum achievable
control technology (MACT) (unless
specifically exempted), provided they
are located in a State with an approved
title V permit program. This rule
establishes requirements and
procedures for the owners or operators
to follow to comply with section 112(g).
This rule also contains guidance for
permitting authorities in implementing
section 112(g). When no applicable
Federal emission limitation has been
promulgated, the Clean Air Act (Act)
requires the permitting authority
(generally a State or local agency
responsible for the program) to
determine a MACT emission limitation
on a case-by-case basis. This rule
assures that effective pollution controls
will be required for new major sources
of air toxics during the period before
EPA can establish a national MACT
standard for a particular industry. This
rule establishes procedures for making
such determinations. This rule does not
require new source MACT for
modifications to existing sources.
EFFECTIVE DATE: The rule announced
herein takes effect on January 27, 1997.
ADDRESSES: Supporting information
used in developing the proposed and
final rules are contained in Docket No.
A-91-64. The docket is available for
public inspection and copying from 8:00
to 4:00 p.m., Monday through Friday,
except legal holidays, at the EPA’s Air
Docket Section, Waterside Mall, Room
M1500, U.S. Environmental Protection
Agency, 401 M Street, South West,
Washington, DC 20460. A reasonable fee
may be charged for copying. This rule
is also available on the Office of Air

Quality Planning and Standards
(OAQPS) electronic bulletin board, the
Technology Transfer Network (TTN),
under Clean Air Act, Title Ill, Recently
Signed Rules. For information on how
to access the TTN, please call (919) 541—
5384 between the hours of 1:00 and 5:00
p.m. eastern standard time. This rule is
also listed on the EPA web site address,
“http:// www.epa.gov/oar”.

FOR FURTHER INFORMATION CONTACT: Dr.
Gerri Pomerantz, telephone (919) 541—
2317, Mr. Andy Smith, telephone (919)
541-5398, or Ms. Kathy Kaufman,
telephone (919) 541-0102, Information
Transfer and Program Integration
Division (MD-12), OAQPS, US EPA,
Research Triangle Park, NC, 27711.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

I. Purpose and Summary of Final Rule

A. Purpose of this Rule

B. Summary of this Rule

1. Background

A. The 1990 Amendments: Section 112

B. The 1990 Amendments: Provisions for
Constructed and Reconstructed Major
Sources of HAP

C. Streamlined Nature of this Rule

I1l. Summary and Rationale for §863.40
Through 63.44 of this Rule

A. Section 63.40 Applicability

B. Section 63.41 Definitions

C. Section 63.42 Program Requirements
Governing Construction or
Reconstruction of Major Sources

D. Section 63.43 MACT Determinations for
Constructed and Reconstructed Major
Sources

E. Section 63.44 Requirements for Process
or Production Units Subject to a
Subsequently Promulgated MACT
Standard or MACT Requirement

IV. Discussion of the Relationship of the
Requirements of this Rule to Other
Requirements of the Act.

A. Relationship of Section 112(g)
Implementation to Title V Program
Approval

B. Relationship to Section 112(1)
Delegation Process

C. Section 112(i)(5) Early Reductions
Program

D. Subpart A “General Provisions”

V. Administrative Requirements

A. Executive Order 12866

B. Regulatory Flexibility Act

C. Paperwork Reduction Act

D. Unfunded Mandates Reform Act

E. Submission to Congress and the General
Accounting Office

This preamble provides an overview
of the requirements of the regulation
being promulgated and a detailed
discussion of the changes made from
both the proposed and draft final
regulations.

Section | of the preamble provides an
overview of the requirements of the
regulations being promulgated.

Section Il provides background on
section 112(g) in the context of the 1990
Amendments.

Section Ill provides a detailed
discussion of the requirements of this
rule, including significant comments as
well as significant changes made since
the proposal and/or draft final rule.

Section IV of the preamble discusses
the relationship between the
requirements of this rule and other
important Act implementation
activities.

Section V demonstrates that this rule
is consistent with a number of Federal
administrative requirements.

This preamble makes use of the term
“State,”” usually meaning the State air
pollution control agency which would
be the permitting authority
implementing title V of the Act (i.e., 40
CFR Part 70) and the section 112(qg)
program. The reader should assume that
use of the term ““State” also applies, as
defined in section 302(d) of the Act, to
the District of Columbia and territories
of the United States, and may also
include reference to a local air pollution
control agency. In some cases, the term
“permitting authority” is used and can
refer to both State agencies and to local
agencies (when the local agency directly
makes the determinations or assists the
State in making the determinations).
The term “‘permitting authority’” may
also apply to the EPA, where the EPA
is responsible for the program.

l. Purpose and Summary of Final Rule

A. Purpose of This Rule

The 1990 Amendments require the
EPA to issue emissions standards for all
major sources of 188 listed HAP (also
known as air toxics). These pollutants
are known or suspected of causing
cancer, nervous system damage, birth
defects or other serious health effects.
On July 16, 1992, the EPA published an
initial list of source categories for which
air toxics emission standards are to be
promulgated. By November 2000, EPA
must develop for all these categories
rules that require the maximum
achievable reduction in emissions,
considering cost and other factors.
These rules are generally known as
“maximum achievable control
technology” (MACT) standards.

In developing the 1990 Amendments,
Congress recognized that the EPA could
not immediately issue MACT standards
for all industries, and that as a result
there was a potential for significant new
sources of toxic air emissions to remain
uncontrolled for some time. Congress
also recognized that, in general, it is
most cost-effective to design and add
new air pollution controls at the time
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when facilities are being built or
significantly rebuilt.

As aresult, section 112(g) of the Act
requires MACT-level control of air
toxics when a new major source of HAP
is constructed or reconstructed. The
permitting authority must determine
MACT for the facility on a case-by-case
basis when EPA has not yet issued a
relevant MACT standard. This gap-
filling program assures Americans in
every State that effective pollution
controls will be required for new major
sources of air toxics during the period
before EPA can establish a national
MACT standard for a particular
industry.

Section 112(g) also requires MACT-
level control when major sources are
modified. For reasons explained later in
this preamble, this rule does not
implement the modifications provision
of section 112(g).

B. Summary of This Rule

1. What Sources Must Comply With
112(g)?

This rule implements section
112(9)(2)(B) of the Act by adding new
regulatory sections to 40 CFR Part 63,
subpart B. The new sections appear as
§§ 63.40 through 63.44 of subpart B.
These sections impose new control
requirements on ““‘constructed’” and
“reconstructed’ major sources of HAP.
(The definition of “major source” can be
found in section 112(a) of the Act and
40 CFR Part 63 subpart A).

This rule does not apply to any source
already covered by a MACT standard
under section 112(d) of the Act.
Therefore, sources already covered by a
MACT standard under section 112(d)
will not be required to undergo a review
process under section 112(g). (Any
section 112(g) review process already
underway when a section 112(d) MACT
standard is promulgated should be
terminated.) This change was made to
the final rule in response to comments
that indicated that section 112(g) review
would be inappropriate once a MACT
standard was promulgated. For those
sources not yet subject to section 112(d),
section 112(g) applies to either (i) a
major source constructed on a greenfield
site, or to (ii) a new or reconstructed
“process or production unit” at an
existing plant site, provided that the
“process or production unit’” emits
hazardous air pollutants in amounts that
exceed the major source threshold. A
new process or production unit at an
existing major source must itself be
inherently major-emitting; the EPA does
not intend that a new process or
production unit causing increased
emissions at another unit downstream

be covered by this rule. The definitions
of “construct a major source,”
““reconstruct a major source,” and
““process or production unit” are set
forth in section 63.41 of this rule and
discussed in detail in section I11.B.
below.

2. What Must a Source Do To Comply
With Section 112(g)?

If equipment additions or overhauls
meet the definition of ““‘construct a
major source” or ‘“‘reconstruct a major
source,” then the owner or operator
must demonstrate to the permitting
authority that emissions will be
controlled to a level consistent with the
“new source MACT” definition in
section 112(d)(3) of the Act. A MACT
determination under section 112(g) is
referred to as ‘““case-by-case” MACT.
The requirements and procedures for
case-by-case MACT determinations are
contained in section 63.43 of this rule.

If an owner or operator wishes to
construct or reconstruct a major source,
then prior to construction or
reconstruction, the owner or operator
must apply to the state or local title V
permitting authority for a case-by-case
MACT determination under section
112(g). The application can take
different administrative forms, at the
permitting authority’s discretion, but
must contain basic information about
the source and its potential emissions.
The application must also specify the
emission controls that will ensure that
new source MACT will be met. The
permitting authority must review and
approve (or disapprove) the application,
and provide an opportunity for public
comment on the determination.

3. When Will Section 112(g) Be
Effective?

Section 112(g) will be effective in a
State or local jurisdiction on the date
that the permitting authority, under title
V of the Act, places its implementing
program for section 112(g) into effect.
Permitting authorities have up to 18
months from the date of publication of
this rule in the Federal Register to
initiate implementing programs. After
the 18-month transition period, if a
State or local permitting authority is
unable to initiate a section 112(qg)
program to implement this rule, there
are two options for obtaining a MACT
approval: either (1) the EPA will issue
section 112(g) determinations for up to
1 year; or (2) the permitting authority
will make section 112(g) determinations
according to procedures specified in
section 63.43 of this rule, and issue a
Notice of MACT Approval that will
become final and legally enforceable
after the EPA concurs in writing with

the permitting authority’s
determination. Requirements for
permitting authorities are contained in
section 63.42 of this rule.

To place its implementing program
into effect, the chief executive officer of
the State or local jurisdiction must
certify to the EPA that its program meets
all the requirements set forth in this
rule, and publish a notice stating that
the program has been adopted and
specifying its effective date. The
program need not be officially reviewed
or approved by the EPA.

4. Do Section 112(g)-regulated Sources
Have To Comply With Subsequent
MACT Standards?

Once a section 112(d) MACT standard
is issued for a source category, the
source must comply with it by the
designated deadline. A major source
regulated under section 112(g) may be
granted up to 8 years extra time to
comply with a subsequently-
promulgated MACT standard under
section 112(d). The EPA may specify, in
the MACT standard, the length of the
extension. If the EPA does not so
specify, then the permitting authority
may grant such extensions on a case-by-
case basis. The EPA believes that in
many cases the section 112(g)
determination will be equivalent to
MACT under section 112(d) or section
112(j), but that this determination
should be made on a case-by-case basis
under section 112(d) or section (j).

Regulated entities. Entities potentially
regulated by this action are those which
are major sources of HAP under section
112 of the 1990 Amendments. Regulated
categories and entities include:

Examples of regu-

Category lated entities

Industries that use or
manufacture chemi-
cals listed under
section 112.

Federal agencies
which handle
chemicals listed
under section 112.

Industry

Federal Government

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
facility is regulated by this action, you
should carefully examine the
applicability criteria of this rule. If you
have questions regarding the
applicability of this action to a
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particular entity, contact your state or
local air permitting authority.

I1. Background

A. The 1990 Amendments: Section 112
and Section 307

The 1990 Amendments [Pub. L. 101—
549] contain major changes to section
112 of the Act, pertaining to the control
of HAP emissions. Section 112(b)
includes a HAP list that is composed of
189 chemicals, including 172 specific
chemicals and 17 compound classes.
Section 112(c) requires publication of a
list of source categories of major sources
emitting these HAP, and of area sources
that warrant regulation. Section 112(d)
requires promulgation of emission
standards for each listed source category
according to a schedule set forth in
section 112(e).

Under section 307(b)(1) of the Clean
Air Act, judicial review of this final
action is available only by filing a
petition for review in the United States
Court of Appeals for the District of
Columbia Circuit within 60 days of
publication of this rule in the Federal
Register. Under section 307(b)(2) of the
Act, the provisions which are the
subject of today’s rule will not be
subject to judicial review in any civil or
criminal proceedings for enforcement.

B. The 1990 Amendments. Provisions
for Constructed, Reconstructed and
Modified Major Sources of HAP

The amendments to section 112
include a new section 112(g). This
section is entitled ‘“Modifications,” but
it contains control technology
requirements for constructed and
reconstructed major sources as well as
major source modifications. For reasons
discussed below, this rule addresses
only requirements for constructed and
reconstructed major sources.

1. Statutory Requirements for
Constructed and Reconstructed Major
Sources

Section 112(g)(2)(B) contains
requirements for constructed and
reconstructed major sources, as follows:

After the effective date of a permit program
under title V in any State, no person may
construct or reconstruct any major source of
hazardous air pollutants, unless the
Administrator (or the State) determines that
the maximum achievable control technology
emission limitation under this section for
new sources will be met. Such determination
shall be made on a case-by-case basis where
no applicable emission limitations have been
established by the Administrator.

This section mandates a more
stringent minimum level of control for
“constructed’ and ‘“‘reconstructed”’
major sources than for “modified”

sources. In addition, this section
mandates the setting of a case-by-case
emission limitation based on a
technology determination for major
sources that are constructed or
reconstructed after the effective date of
a title V permit program.

C. Streamlined Nature of This Rule

Section 112(g) is primarily a
transitional program designed to operate
until MACT standards issued under
section 112(d) are in effect for all
categories of major sources of HAP. To
date, the EPA has issued 21 MACT
standards covering 46 categories of
major sources of HAP emissions, and
has proposed five additional MACT
standards covering five source
categories. The EPA is currently
developing all of the MACT standards
that are due to be completed in 1997, as
well as several of the standards due to
be completed in 2000.

Because of the transitional nature of
section 112(g), the EPA has concluded
that the greatest benefits to be derived
from section 112(g) would be from the
control of major source construction and
reconstruction in the period before
MACT standards go into effect.
Therefore, the EPA has determined that
this rule will implement only that
portion of section 112(g) which requires
new source MACT determinations for
constructed and reconstructed major
sources, and will not implement that
portion which requires existing source
MACT determinations for modifications
of existing sources.

The EPA’s decision to implement
only the construction and
reconstruction provisions of section
112(g) is premised in part on the
Agency’s ability to issue the remaining
MACT standards under section 112(d)
in a timely way, and also in part on the
assumption that where there are existing
State air toxics programs that address
modifications, they will continue to
operate as they do currently. If there
were substantial delays in issuance of
MACT standards, or radical changes to
existing State programs, increased
exposure to emissions from unregulated
sources of HAP could occur and
threaten public health and the
environment. If such delays were to
occur, the EPA would reconsider
whether to issue a regulation to cover
modifications under section 112(g).

I11. Summary and Rationale for
Subsection 63.40 Through 63.44 of This
Rule

This section of the preamble provides
a detailed discussion of the provisions
of this rule. It is organized by each topic
area in subsection 63.40 through 63.44

of subpart B, and contains a detailed
discussion of the principal regulatory
issues and changes made in the final
rule, particularly in response to public
comments. It also discusses some
comments that did not result in
regulatory changes.

A. Section 63.40 Applicability

Section 63.40 describes the timing of
the requirements of this rule and the
sources to which section 112(g) applies.

1. Section 63.40(a) Subpart B
Applicability

Section 63.40(a) of this rule indicates
that the intent of the rule is to
implement section 112(g)(2)(B) of the
Act.

2. Section 63.40(b) Overall
Requirements

Section 63.40(b) of this rule indicates
the overall applicability of section
112(g) to the owner or operator who
constructs or reconstructs a major
source of HAP after the “effective date
of section 112(g)(2)(b) and the effective
date of a title V program’ in each State.
This rule contains an exemption for
sources specifically exempted by
promulgated standards in other subparts
of 40 CFR 63. The EPA believes that this
exemption is consistent with “MACT”
because a MACT evaluation was made
in establishing the exemption.

In addition, there will be instances in
which a “presumptive MACT”
determination has been made for a
source category. A presumptive MACT
determination is a preliminary MACT
determination made by the EPA, in
consultation with States and other
stakeholders, after data on a source
category’s emissions and controls have
been collected and analyzed, but before
a final MACT standard has been
promulgated. The “presumptive MACT”
determination is intended as
preliminary guidance for States and
sources. The EPA believes that the
presumptive MACT determination
would thus serve as the best information
available on the eventual MACT
standard. Therefore the EPA
recommends to sources and States that
applications for section 112(g)
determinations use as guidance any
presumptive MACT determinations.
Presumptive MACT determinations can
be found on the TTN (referenced above)
under Clean Air Act, Title Ill, Policy
and Guidance or at the EPA web site
address “‘http://www.epa.gov/oar”.

It should be noted that there may be
source categories which have not yet
been listed on the source category list
for standards. The language of section
112(9)(2)(B) of the Act reads: ‘‘no person
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may construct or reconstruct any major
source of hazardous air pollutants”
without a case-by-case MACT
determination, and makes no mention of
whether or not the source is in a listed
category. (In fact, the EPA is required to
list these categories as it becomes aware
of them.) Therefore, the EPA believes
that section 112(g) does apply to any
major source which is not yet in a listed
category.

(a) Effective date. Many commenters
noted inconsistencies in the provisions
of the draft final rule pertaining to the
effective date of section 112(g), which in
different sections referred both to the
adoption of a section 112(g) program in
a State or local jurisdiction by the
responsible permitting authority and to
the effective date of a title V permit
program in a State. The EPA agrees with
the commenters that these provisions
were confusing and inconsistent.
Sections 63.41 and 63.42(a) of this rule
make it clear that section 112(g)(2)(B)
will take effect in a State or local
jurisdiction only after the permitting
authority has been afforded an
opportunity to adopt a program to
implement this provision. The effective
date of section 112(g)(2)(B) in a given
State or local jurisdiction will be the
date on which the permitting authority
places its implementing program into
effect or the date which is 18 months
after the date of publication of this rule
in the Federal Register, whichever is
earlier. This affords those permitting
authorities which are prepared to
implement section 112(g)(2)(B) quickly
an opportunity to do so, but also
recognizes that some State permitting
authorities will need additional time to
take the necessary steps to plan for and
adopt a satisfactory program.

The meaning of “effective date of a
title V permit program” is indicated in
the final regulations for implementation
of title V of the Act, which are
contained in 40 CFR Parts 70 and 71,
and which were published on July 21,
1992 (57 FR 32250) and July 1, 1996 (61
FR 34202), respectively. Under these
regulations, States were required to
submit a permit program for review by
the EPA on or before November 15,
1993. The EPA was required to approve
or disapprove the permit program
within 1 year after receiving the
submittal. The EPA’s title V program
approval date is termed the “effective
date.”

The effective date of title V permit
programs is defined in section 502(h) of
the Act, which says:

The effective date of a permit program, or
partial or interim program, approved under
. . . [title V]. . . shall be the effective date
of approval by the Administrator. The

effective date of a permit program,
promulgated by the Administrator shall be
the date of promulgation.

This definition is incorporated into
the operating permit regulations as 40
CFR 70.4(g).

If a project does not receive its air
quality construction permits before the
effective date of section 112(g), then this
rule will be applicable. The EPA
requested comment on other
alternatives, such as grandfathering
projects for which a complete
application has been submitted to the
permitting authority, or grandfathering
projects from the date of “‘onsite
fabrication, erection, or installation.”
Some commenters agreed with the
EPA’s current approach; however, many
commenters supported grandfathering
projects that had applied for, but not yet
received, a permit. The EPA believes the
chosen approach reflects the best option
for ensuring adequate controls on
sources seeking to add new equipment,
while grandfathering sources which
have already made significant
investments in equipment. This
approach assures that if prior to the
permit issuance, new approaches to
control HAP emissions are considered
appropriate, the source will apply the
latest control technology. This approach
is also most consistent with current
Federal policy in the prevention of
significant deterioration program (PSD),
in which sources with an approved
permit are grandfathered when the
attainment status of the region changes.
In the new source review (NSR) program
as well, while sources with a complete
application which might otherwise be
considered major modifications are
grandfathered, these modifications do
not escape review; they are treated as
minor modifications instead.

(b) Major Source. Section 112(g)
applies only to major sources as defined
in section 112(a)(1) of the Act. This
definition, from 40 CFR 63, subpart A,
(the general provisions of part 63), is as
follows:

The term ‘major source’ means any
stationary source or group of stationary
sources located within a contiguous area and
under common control that emits or has the
potential to emit considering controls, in the
aggregate, 10 tons per year or more of any
hazardous air pollutant or 25 tons per year
or more of any combination of hazardous air
pollutants.

The definition also allows the EPA to
establish a lesser quantity than 10 or 25
tons to define ‘““major source” with
respect to particular HAP where
warranted on the basis of potency,
persistence, and other factors. To date,
no such lesser quantities have been
established.

As a result of this definition, the
section 112(g) requirements do not
apply if the total emissions from an
entire “‘contiguous area under common
control” (in general, the entire plant
site) do not exceed the major source
level.

An important element of the major
source definition is the term “‘potential
to emit.” ““Potential to emit” is based on
the source’s capability to emit HAP
considering enforceable limitations.
Such limitations include restrictions on
capacity, restrictions on the types of
materials used, emission limitations,
and other types of restrictions. A
definition of “potential to emit” is
contained in 40 CFR 63, subpart A
(General Provisions), as well as in
further guidance provided by the EPA
available on the Technology Transfer
Network (referenced above), under
Clean Air Act, Title Ill, Policy and
Guidance, as well as on the EPA web
site address (also reference above).

3. Section 63.40(c) Exclusion for Steam
Generating Units

Section 63.40(c) of this rule clarifies
that electric utility steam generating
units are not yet subject to the
requirements of section 112(g).

Section 112(n)(1) requires the EPA to
perform a study of the hazards to public
health associated with HAP emissions
from electric utility steam generating
units. This paragraph states that:

The Administrator shall regulate electric
utility steam generating units under this
section, if the Administrator finds such
regulation is appropriate and necessary after
considering the results of the study required
by this paragraph. (emphasis added)

The EPA reads the phrase “under this
section’ as a broad exemption from
regulation under section 112, including
section 112(g), pending the results of the
utility health hazards study.

4. Section 63.40(d) Relationship to State
and Local Requirements

Most state and local regulatory
agencies maintain regulatory programs
that involve toxic air pollutant reviews
for constructed and reconstructed
sources. Section 63.40(d) clarifies that
the requirements of section 112(g) do
not supersede any requirements of these
programs that are more stringent than
this rule. Any such State requirements
which are more stringent than the
requirements of this rule would not be
federally enforceable under section
112(g).

5. Section 63.40(e) Source Categories
Deleted

This rule provides an exclusion for
sources in source categories which have
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been deleted by the EPA from the source
category list for standards [57 FR 31576,
July 16, 1992]. These sources are
excluded because for any such category
the EPA will have determined, in lieu
of making a MACT determination, that
MACT should not apply.

6. Section 63.40(f)—Research and
Development Facilities

This rule also provides an exclusion
for research and development facilities
that meet the specific definition in
section 63.41. The proposed rule
requested comment on whether to
provide this exclusion, and the EPA
received significant comment in favor of
providing it, based on the potential
resource burden of reviewing operations
which by design change frequently and
do not produce a product for
commercial use. The title VV operating
permit program has issued a policy
memorandum aimed at reducing the
permit requirements for such facilities.
In the interest of consistency with
previous exclusions for research and
development activities and its
anticipated use in the title V program,
this rule adopts the definition of
research and development facilities
provided in section 112(c)(7) of the Act.

B. Section 63.41 Definitions

1. Terms Defined in the General
Provisions

A number of terms used in the rule
have already been defined for all of 40
CFR Part 63 by the General Provisions
contained in subpart A. Readers
interested in the definitions and
rationale for those terms should refer to
subpart A. Relevant terms defined in the
General Provisions include:

—Act
—Approved permit program
—Capital expenditure
—TFederally enforceable
—Hazardous air pollutant
—NMajor source
—Permit program
—Potential to emit
—Relevant standard
—Title V permit

In the definition of Construct a Major
Source, the threshold level for a major
source is a source which emits or has
the potential to emit (PTE) 10 tons/year
of any HAP or 25 tons/year of any
combination of HAP. The PTE means
the maximum capacity of a source to
emit any air pollutant under its physical
and operation design. A source’s PTE
may also take into account enforceable
requirements for air pollution control
equipment, and enforceable restrictions
on operation such as maximum hours of

operation or types of materials
consumed.1!

This means that if a source keeps its
emissions below the threshold limits for
a major source through enforceable
limits, it will not meet the definition of
“*Construct a Major Source” under
section 112(g), and thus will not have to
apply new source MACT. For example,
if a plant to be constructed will have
uncontrolled emissions of a HAP of 40
tons/year, it would normally be subject
to new source MACT under section
112(g). The owners are, however, able to
install emission controls achieving a 75
percent reduction in emissions of the
HAP in question. By imposing on
themselves this control system and
making their emissions limit and
operating conditions enforceable, as a
practical matter they can keep their PTE
below the major source threshold of 10
tons/year. Such a source would not be
subject to section 112(g), even if the 75
percent emissions reduction did not
achieve a ‘““new source MACT” level of
control.

2. Terms Related to Construction and
Reconstruction

The following terms are included in
section 63.41:

—Construct A Major Source
—Reconstruct A Major Source
— Greenfield Site

The definition of ““construct a major
source’ in this rule refers to two types

1Currently, there is a requirement in the general
provisions to part 63 that PTE limits must be
federally enforceable in order to be credited. In a
1995 court case (National Mining v. EPA, 59 F. 3d
1351, D.C. Cir. 1995), the court required EPA to
reconsider this requirement. The EPA is currently
developing rulemaking amendments that will
address the concerns raised by the court. It is
expected that these rulemaking amendments will be
finalized in mid-1998.

The EPA believes that virtually all of the new
constructed or reconstructed sources with a
possibility of triggering section 112(g) requirements,
and requiring emission limitations in order to avoid
section 112(g), will need to obtain a preconstruction
minor NSR permit from a State and local air quality
agency. Because those minor NSR permits are
federally enforceable, the practical implications of
the above-mentioned PTE rulemaking may not be as
pronounced for section 112(g) as for other
requirements of part 63.

There may be a few situations where a source
seeks to attain ‘‘synthetic area’ status for section
112(g) for a new greenfield site, or seeks PTE limits
to ensure that a newly constructed source avoids
becoming a 10-ton “‘affected source’” under section
112(g), and the limitation issued by a State program
is not federally enforceable. For example, a State’s
air toxics preconstruction permitting program that
creates limits for non-VOC HAP’s such as
methylene chloride may not in some circumstances
yield federally enforceable limits. For any such
circumstances that arise before EPA issues its
rulemaking amendments addressing the National
Mining decision, the EPA will accept, for purposes
of section 112(g), limitations that are practicably
enforceable by a State and local air pollution
control agency.

of sources. The first is any “major-
emitting”’ construction at a greenfield
site (i.e., construction which emits or
has the potential to emit HAP in
amounts that would make it a major
source). The other is any construction of
a new ‘‘process or production unit” at
an existing site where the process or
production unit is itself major-emitting.
(The definition of “process or
production unit” is discussed below in
this section.)

It should be noted that a major source
‘‘construction” or “‘reconstruction”
project may require more than one
MACT determination. As outlined in
paragraph (3) of the definition, the EPA
believes that MACT determinations
consistent with section 112(d) of the Act
may not include combinations of
emission points involving more than
one category on a published list of
source categories (57 FR 31576). For
example, most types of combustion
sources appear as individually listed
categories. As a result, a ““‘construction”
or “‘reconstruction” involving boilers
and other process equipment must make
a separate MACT determination for the
boilers.

In response to EPA’s request for
comments on the exclusion from section
112(g) for major sources that use
existing emission controls, several
issues were raised. Most industry
commenters supported the exclusion,
but favored broadening it and wanted
the rule to state clearly that the decision
for what constitutes the best control
technology is left to the discretion of the
permitting authority. Industry
supported replacing the phrase “control
equipment” with “control technology”
to cover pollution prevention
approaches. Environmental groups and
several States opposed this exclusion.
They felt the use of the phrase “one of
the best control technologies” was too
open to interpretation and could be
abused. These commenters cited the
following concerns: the statute requires
MACT or its equivalent, the technology
determination should be based on
recent standards (not standards used
when the controls were originally
constructed), all significant HAP should
be controlled by the existing controls,
and public review and comment should
be required of the permitting authority’s
decision. Several States indicated that
review of applications for this exclusion
would be too resource intensive f